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DEBT BUYBACKS

Documentation Constraints

RICHARD M. GRAY,
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Types of Buybacks

1  The sharing provisions of some credit agreements also need to be examined to deter-

mine whether they might intentionally or inadvertently cover assignments to borrowers and 

their subsidiaries or other affiliates. 

2  According to press reports, such an amendment failed for Hanesbrands, for example.
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Tax Considerations

Prognosis

DEFAULTING LENDERS
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Protecting Against Defaults By Lenders

• MITIGATING CREDIT EXPOSURE TO DEFAULTING LENDERS 

HELD BY FRONTING BANKS. 

3  See, for example, Hexion Specialty Chemicals Inc. v. Credit Suisse, No. 08-114512 (Sup. 

Ct. N.Y. Cty. Oct. 31, 2008)

• ABILITY TO REMOVE DEFAULTING LENDERS FROM SYN-

DICATE.  

• FORFEITURE OF FEES PAYABLE TO DEFAULTING LEND-

ERS.

• DISENFRANCHISING DEFAULTING LENDERS. 

• APPLICATION OF PAYMENTS. 
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• REPLACEMENT OF ADMINISTRATIVE AGENT.

Defining a “Defaulting Lender”

Market Acceptance

LIBOR MARKET DISRUPTION
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Explanation of the Market Disruption Clause

Application of the Market Disruption Clause
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• REPUTATIONAL RISK: 

• CURE WORSE THAN THE DISEASE: 

4  The Loan Market Association (LMA), based in London, hosted a similar discussion for 

its members during the week of September 27, 2008, and the Asia Pacific Loan Market 

Association (APLMA), based in Hong Kong, hosted a meeting on the topic for its members 

on October 16, 2008.

• CUSTOMER RELATIONSHIPS: 

• DIFFICULTY COORDINATING ACTION: 

Prescriptions for Change
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